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Quality

Can it be put back on the EPO agenda?



End of 2022: Industry and staff concerns about quality

= Mr Beat Weibel, Chief IP counsel of Siemens, reacts to EPO Patent Quality Charter
(SP2023)

‘All the measures are too focused on the improvement of internal processes and their

effectiveness, including speed and timeliness.
This does not necessarily mean enhance the actual quality of the granted parents.”

IAM Magazine, 31 October 2022

» Technologia Survey organised by SUEPO

Timeliness has become a covert means for increasing output and productivity/production are the
main criteria for the appraisal and rewards exercise at the expense of quality.

SUEPO letter to Administrative Council, 23 June 2022
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https://www.epo.org/about-us/services-and-activities/quality/policy.html
https://www.iam-media.com/article/epo-must-focus-quality-rather-efficiency-says-siemens-ip-chief
https://www.suepo.org/archive/su22038cl.pdf

End of 2022: EPO in denial mode

= Mr Campinos reaction

‘there have been some comments on our quality recently”
‘quality is the appraisal of the many and not the discontent of the few”

Christmas speech, 10 December 2022

= Mr Rowan (VP1) reaction

“We are absolutely focused on the substantive quality of the products and service”
‘timeliness doesn’t necessary mean speed”

IAM Magazine, 12 December 2022

Staff Committee 3


https://csprod-epo.opentext.cloud/otcs/llisapi.dll/fetch/2000/669478/671161/1486795/2489074/1540564/3570331/-/president_speaking_notes_christmas_message_2022.pdf?nodeid=4403246&vernum=-2
https://www.iam-media.com/article/efficiency-over-quality-criticisms-are-unfounded-says-epo-vp-patent-granting-process

Industry Patent Quality Charter (IPQC)
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Industry Patent Quality Charter (IPQC)

» What do they say?

- “The granting of patents with a high chance of validity is crucial to consistent, predictable and
efficient court decisions in patent lawsuits, and the good functioning of the patent system in
general.”

- “The outcome of the patenting process, from proper drafting by the applicant to thorough
examination by the patent offices, including the European Patent Office, should be patents
with reliable validity. If this is lacking, there are serious consequences.”

Industry Patent Quality Charter (IPQC) website
= What do they want?

- To voluntarily adhere to measure to improve patent quality

- To enter into a continuous dialogue with patent offices. In particular the European Patent
Office since the EPO’s understanding of patent quality is mainly self-driven and the recent
measures mainly served internal optimization purposes.

LinkedIn page of Weibel
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https://www.industry-patent-quality-charter.eu/demands-and-actions/
https://www.linkedin.com/feed/update/urn:li:activity:6983363783763107841/

Early 2023: Production remains paramount at EPO

= Mr Menidjel (COO) instructions

- fin the last two years our production has fallen just short of our strategic targets [...] it is a
situation that we need to address”.

- All examining Team Managers asked to revert from a 70% to an 80% contribution to
production as of 1 July 2023 with a doubled functional allowance.”

» DGL1 directors put pressure on staff
- “production is the only thing that guarantees our payslip on the 26" of the month”
- questionable instructions on clarity and inventive step

- “The safety net options according to the EPC were designed knowing we would not be perfect,
S0 an examiner insisting on guaranteed perfection is not working in line with the EPC.”

Analysis of emails reproduced on Patent Litigation blog
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https://www.patentlitigation.ch/productivity-vs-quality-at-the-epo-a-rare-glimpse-behind-the-curtain-thats-worrying/
https://www.patentlitigation.ch/productivity-vs-quality-at-the-epo-a-rare-glimpse-behind-the-curtain-thats-worrying/

February 2023: EPO concedes first meeting

» 3 February: Mr Rowan (VP1) meets with the IPQC

— just proposes to “look at the quality pages of our website to see how we can improve the
information [and] to prepare the Quality Report [...] with increased data and transparency”

Post in DG1 Beats of 6 February
= 8 February: IPQC sends follow-up first letter to Mr Rowan (VP1)
- requests that the EPO ‘“provides examiners with sufficient time and make the incentive system
for examiners transparent”
- asks to set-up joint working groups

= Mr Campinos acknowledges negative press coverage

- promises to intensify dialogue with key applicants and SMEs in 2023
- to find means to improve substantive quality

Intranet Communiqués of 10 and 23 February
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https://intranet.epo.org/news-more/newsletters/dg1-beats/dg1-beats-january-2023
https://www.suepo.org/archive/20230208_letter_IPQC_to_EPO.pdf
https://intranet.epo.org/news-more/news/2023-quality-objectives
https://intranet.epo.org/news-more/news/meeting-our-users

February 2023: Depletion of the workforce

= More applications for less examiners

Examiner Recruitment Patent Applications
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February 2023: Depletion of the workforce

= 10-year development of age pyramid
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End of February 2023: Impasse in patent quality discussion

= EPO provides no answer to IPQC questions

= Press coverage continues

- industry representative claims that “they file patents to protect innovations, not so that the
contracting states can get high renewal fees”

- former examiner confirms that “the EPO is setting itself up financially more and more like a
profit-oriented company” (JUVE Magazine)

- career system and push for productivity cause examiners to “close their eyes when granting a
patent” (Erankfurter Rundschau, Minchner Merkur)
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https://www.juve-patent.com/legal-commentary/epo-and-ipqc-reach-impasse-in-patent-quality-discussion/
https://www.suepo.org/public/ex23020cp.pdf
https://www.suepo.org/public/ex23019cp.pdf

April 2023: The big interview, the big denial

= Mr Rowan (VP1) concedes interview to Managing IP

- article reports insider information that “/tfhe EPO is ‘rubber-stamping’ applications it would
never have granted in the past”

- Mr Rowan (VP1)

denies that timeliness objectives are covert means for pushing for productivity
misrepresents situation in DG1 with “holistic” approach (meaningless buzzword)
conceals existence of strict productivity objectives in days/product for career progression
announces ‘plans to use a three-examiner panel for the search phase, to try to improve
the quality of written opinions” (Active Search Division project, legal basis? time budget?)
announces changes to “very sequential processing of application” (PGP shortcuts?)

= Management enforces radical changes

- examiners shall consider patentable subject-matter excluded from patentability according to
Case Law (e.g. business methods)

- interference of directors into decisions of examiners

- higher rate of granted patents
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https://www.suepo.org/archive/ex23022cp.pdf
https://suepo.org/archive/sc23134cp_with_annexes.pdf
https://www.suepo.org/archive/sc23043cl.pdf

May 2023: EPO concedes second (and last) meeting

= 8 May: EPO meets with the IPQC for the last time

- IPQC presents evidence demonstrating decline in quality standards

- direct and frank feedback becomes inconvenient for the EPO (last meeting)

- EPO expects IPQC to voice concerns through established “channels” such as the Federation
of German Industries and Standing Advisory Committee before the EPO (SACEPO, 180
members)

- “We don’t want to be buried in the big associations where it is harder to reach consensus [...]
That would be great for the EPO, then they can do what they want”

Managing IP article of 11 May

= Press coverage continues

— anti-corruption organization Transparency International criticises structural problems of the
EPO facilitating corruption

- Administrative Council has a direct interest in increasing renewal fees and cannot perform its
supervisory role

Die Welt, 26 May

Staff Committee 12



https://www.epo.org/en/about-us/services-and-activities/consulting-our-users/sacepo
https://suepo.org/archive/ex23025cp.pdf
https://www.welt.de/newsticker/dpa_nt/infoline_nt/wirtschaft_nt/article245548368/Industrie-kritisiert-Europaeisches-Patentamt.html

June/December 2023: IPQC tables further evidence

» |PQC provides analysis from ipQuants (independent research company)
- June report (02/2023)

- quality of examination and consistency of decisions significantly depending on the
experience of an examiner

- EPO should review current training measures for new examiners, including the time
allocated for examination

- December (03/2023)
— “Metrics such as increased workload for examiners combined with reduced examiner

workforce, quicker decisions with fewer office actions, and the high success rate of
oppositions are areas of concern®
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https://dmdocs.ipquants.com/external/7b4ebd3842c8d727954acbb19766d55b3c4b10bf936ee7204ebd9bdb8bb793d9
https://dmdocs.ipquants.com/external/d4a68fcb9535e535b136012d52a8ead9111e3280e0f4d372aba01237ce178f55

June/December 2023: EPO in denial mode

= 3 July 2023: Mr Rowan (VP1) answers second letter from IPQC

- refutes and denies almost all of the issues brought forward by the IPQC

— hides behind the IAM survey in which EPO is ranked number one for 10 years in a row
- pretends “there is neither a minimum nor a maximum time set per action”

- carefully omits to mention timeliness objectives and days/product imposed on staff

= 27 June 2023: Mr Menidjel (COO) in DG1 Town Hall meeting

- similar avoidance and denial attitude in front of staff asking questions
- refused to answer questions as to content of discussions with IPQC
— could not convince audience that “timeliness is not speed”
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https://drive.google.com/file/d/1YzJzYEls1dxqtgfB2iQxNPCW1lCifj3A/view?usp=drive_link

June/December 2023: IPQC remains active

= 6 November 2023: IPQC organises meeting at Technical University

- National Patent Offices: France, Germany, United Kingdom, Austria, Sweden, Denmark and
Switzerland
- EPO declines invitation

“When our concerns are ignored by the EPO management, | ask myself ‘what are they
thinking?’ At least they should take those concerns seriously”
Mr Weibel, Chief IP Counsel at Siemens

“If | were interested in quality | would appreciate any invitation to a conversation”
Mr de Corte, Head of IP for crop protection at Syngenta

“Even if you finally win a validity and infringement case, you can never repair the damage to
the market”
Mr Thomaier, Head of IP at Bayer

(Managing IP, 9 November 2023)
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https://www.suepo.org/archive/ex23040cp.pdf

Can the EPO put quality back on the agenda?

= EPO Financial Study 2023 (CA/68/23)

Figure 12: Productivity (required to achieve SEO production), products per FTE, period average,
2018-2042
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https://csprod-epo.opentext.cloud/otcs/llisapi.dll/fetch/2000/186784/669575/4079383/4176220/4494884/-/CA_68_23_-_En.pdf?nodeid=17871287&vernum=-2

Can the EPO put quality back on the agenda?

= Strategic Plan (SP2028)
“Quality is a shared responsibility and the result of collaborative efforts. All stakeholders have a
role to play in achieving higher quality”
SP2028 (p. 37/47)
= [PQC

“Siemens [...] has invested about 30-35% more time in drafting patent applications since 2011.
On the other hand, at the EPO the efficiency and productivity of the examiners has been
increased by 50%. Their output has doubled. That opens a gap which speaks for itself”

Mr Weibel in Patent Kluwer Blog, 24 November 2023
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https://csprod-epo.opentext.cloud/otcs/llisapi.dll/fetch/2000/669478/671161/1486795/2491660/2680242/18297540/-/SP2028_Blueprint_31_October.pdf?nodeid=18292999&vernum=-2
https://patentblog.kluweriplaw.com/2023/11/24/beat-weibel-low-quality-patents-harm-european-industry/

Conclusion

= Ever-increasing productivity targets and competition-based career system

» Staff representation continously warned EPO does not create conditions for focusing on
quality

= |PQC expresses concerns ignored by an EPO in denial mode

Who would imagine the EPO would treat industry players as bad as it treats staff representation?

= Resolution to be adopted by staff

Thank you for your attention!
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